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DHCD IssUES CONTROVERSIAL NEW

COMPREHENSIVE PERMIT

REGULATIONS

In the face of widespread
criticism that it iz hiased
toward dewelopers  and
indifferent to municipal
concerns, the Department
of Housing and Contmu-
nity Development
(“DHCL™ has issued new
comprehensive  permit
regulations seen by tmany
as exacerbating these prob-
lems. The new regulations
ate found at 760 CWE
56.01 et seq. and replace
those prewiously found at
760 CME 30,00, 760
CWE 31.00 and 760 CLE
4500, The new regula-
tions appear to firther
marginalize the role of
cities and towns in produc-
ing affordable housing by
consolidating  decision
malkzing authority  in
DHCL: and other state
agencies. The regulations
include the following pro-
wisions that impact the
authority of municipalities
ower affordable  housing
production:

Sectinn 56. 03020y
states that units he-
come ineligihle for incla-
sion on  the Subsidized
Housing Invrentory (SHI™)

until the issuvance of the
certificate of occupancy if

more  than 18 months
elapse after the issuance of
the tuilding permat.
Sectin:un SA.03(E)  fro-

wides that a Zoning
Board of Appeals (“ZBA™
must notify the applicant
and DHCD within 15 days
of the opening of the
ZB& s hearing that it
can deny the application
on grounds such as the
satisfaction of the 10%
affordahle  housing
statutory  minimum.
The applicant may then
appeal this determnination
to the DHCD through an
expedited rewiew process
in which the ZBA has the
burden of proof

Sectinn 56. 050 23(a)
states that an applicant
i1z required to subrnit ondy
prelininatry  plans to the
ZBA and that the ZBA
may require orly sketches
of site development plans
and architectural drawings
for projects of four or
fewrer units.

Sectin:un SA.05(3) states
that the ZB A" s hearing
may not extend beyond
150 days from the date of
opening, that the applicant
1z not required to provide
the ZBA with the project

pro forma unless the appl-
cant ohjects to potential
conditions on  Economic
grounds and that the ZBA
cantiot charge the appli-
cant the cost of obtaining
legal adwice.

Chief

he former
Counsel of the DHCD

haz stated that Section
56.05 should be striclken
entitely because DHCD
does not hawe authority
pursuant to Chapter 40B to
regulate ZBAs Also,
Mlassachusetts  DWundcipal
Agzociation Executive Dni-
rector Geoffrey Beclawith
has stated in a letter to
DHCD that the regulations
are “a step baclkssrard™ and
“reduce the role and dis-
crefion of  municipalities
while  shielding  under-
performing  subsidizing
agencies from the type of
scrutiny that the Cormmon-
wealth™s Inspector General
has concluded 15 much
needed.”
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“"The Housing Bond
Bill includes $125
milffon for grants and
foans fo
municipalities for the

purchase,
preservation and
rehabilitation of
distressed
properties.”

APPELLATE TAX BOARD RULES POLES AND
WIRES ON PUBLIC WAY ARE TAXABLE

he Appellate Tax Board has naled that
poles and wites erected upon public
ways are taxable. [t Be Verizon Mew Eng.
latud, Ine. “Verizor™), Docket Mo, C273560
(Mlarch 3, 200%). In Werizon, the ATE held
that Werizon iz taxable on all of
its poles and the wires thereon
erected upon public ways and
niled that only those cities and -
towns that filed petitions uvnder ey
M.GL. c.59, §39 may seek to —
establish that the walue of Veri-

zon’s propetties in their eity or
town was substantially higher
than the walue cettified by the
Commissioner of Revenue, The
ATE also held that its decision
applies to fiscal years 2003 through 2008, the
wears at issue in the appeals and camot be
applied only prospectively as Verizon had
argued. The ATE will hold a heating on the
temaining izsues in the appeals, ineluding
waluation and issue a final decision that likely
will be subject to an appeal to the Appeals

T4t

Coutt. The Depattment of Reverme’s Divi-
sionn of Local Services” Bulletin 2002-03B
tegarding the Verizon decision notes that the
Department will implement the YVerizon de-
cision for FY 2009 and does not intend to
appeal the decision in any sub.-
sequent proceedings. The De-
patrtment also notes in the Bul-
letiy that “because Verizon may
ultimately appeal the ATE™s
rlings in this order, until any
appeal process iz complete or
foreclozed, the Department will
regquite as part of the tax rate
setting process that cities and
towns place sufficient amounts
inn their owverlay accounts to
cover atry potertial abatements or refunds
that may result in the event the ATE s miling
iz not upheld. This includes potential ahate-
ments or refunds to corporations subject to
cetitral waluation and if the assessors elect to
immplement the decision locally, to corpora-
tions walued locally ™

HOUSE BOND B

On May 21, 2008, the
House and Senate both
enacted a1 Act Finatcing
the Production and Preser-
vation of Housing for Low
atid Ifoderate Income Resi-
dents  that provides  for
$1275 billion in  capital
spending  for  affordable
housing purposes.  High-
lights of this Act, informally
called the Housing Bond
Bill itchade:

o $500 million for public
housing modernization and
repait,

o 5220 million for the Af
fordakle Housing Trust
Fund administered by Mass-
Housing for the creation and
preservation of affordable
housing.

s $125 million for the Hous
ing Stabilization  Fund,

ILL SUMMARY

which provides to munici-
paliies and other organiza-
tions deferred grants and
loans for the orchase, pres-
ervation and rehabilitation
of distressed properties,
tequites written permission
by mudcipalities, and es-
tablishes a “weak market”
program  for creation  of
homes in areas with low
tates of home ownership.

« 3100 million for the Capi
tal Improvement and Preser-
watioh Fund for expiring use
propetties.

o 375 million for the Hous
g Innowations Fund.

o 355 million for the Com-
murity A etion Dewvelopment
Grarts for housing and -
banrenewal

* 350 million for the Haome
Modification Loan Program

(H. 4594)

o 540 million for Facilities
Consolidation Fund.

o  J30 million for Comarn-
nity-Based Housing for pet-
aons with disahilities.

e 30 million for transit-
oriented  development
withitn neighbothood  come-
metcial areaz atid “Tlain
Street” areas.

o $10 million (anmually)
extension atd expansion of
the Nlass. Low Income
Housing Tax Credit pro-
gratm, allowing for private
itrvestment i affordable
housing programs.

o  Classification by pet-
sonfentities receiving funds
must now propetly classify
ettiployrees and certifyy that
such employees have proper
medical benefits,
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SJC CLARIFIES LAW REGULATING

" MANSIONIZATION?Y

he Supteme Judicial Court has clarified

the authonty of local boards of appeal to
tegulate the constnaction of large homes on
nonconforming lots  known  as
“matigionization™ In Bjotklund v+ Zoning
EBoard of Appeals of Norwell, 450 Mass. 357
(2002, the B3I adopted the concurting opin-
ion from its eatlier split decision in Bransford
w. Zoning Board of Appeals of Edgartown
and upheld the local board’s decision that
doubling the size of a single family residen-
tial structure on a lot that was noneconforming
as to minimum lot area would increase the
nonconforming nature of the stracture and be
substantially  more  detrimental to  the
tieighbothood than the existing structure. The
EBjotklund decizion affirms the authority of
boards of appeal to regulate the mansioniza-
tion phenomenon under the so called second
except clanse of Massachmisetts General Laws
Chapter 404, Section 6, pursuant to which
single and two family residential structures
tmay be altered or teconstracted as a matter of
tight if the alteration or reconsthaction does
tiot inerease the nonconforming nature of the
structure. The Cowt recognized the ability of

a property owner to alter or reconstract a
residence within the stracture’s existing foot-
pritit atnd living area and labeled as “illusory™
conicetns over small-scale alterations, exten-
sions, of structural changes to an othenarize
conforming house on a lot nonconforming as
to minimom area.
The Court stated
that az amatter of
law the following
improvements to
a houge on such a
lot  would not
constitute intensi-
fications: the
additionn of a dormer, the addition, or enclo-
sute, of a porch or sunroom, the addition of a
ofie-story garage for no more than two motor
wehicles; the cotrversion of a one-story ga-
tage for one motor vehicle to a one-story
gatage for two motor vehicles; and the addi-
tionn of small-scale, proportional storage
structures, such as deds used to store gar-
dening atd lawn equipment, or sheds used to
house swimming pool heaters and ecuip-
mett.

THE PERILS OF RESPONDING TO PUBLIC

RECORDS REQUESTS

Puh]ic tecords tequests are a routine part
of the mundeipal law landscape and an
often efficient and inexpensive source of
information for interested citizens and ag-
gtessive commercial entities alike.  Howe
ever, when it comes to the costs and burdens
ofy thunicipalities to respond to such re-
quests, state law has not yet canght up with
cowt ralings. In 2007, the Massachusetts
Suprete Judicial Court at long last formally
tecognized that cities and towns need not
sactifice the integrity of theit confidential
comaications with attorneys, when re-
sponditg to requests to disclose public re-
cords.  Agencies thus are entitled to with-
hold, or to produce with appropriate dele-
tions, domments that contain substantive
comtranications to atd from their attorneys
televrant to legal adwice.

I I owevet, the MMassachusetts Public Re-
cotds Law and regulations do not yet

tecognize that legal determination. hlunici-
pal bodies ate entitled to demand adwvance
payment of estimated costs to review and
segregate records to avoid disclosing infor-
thation that is statutonly exempt from disclo-
sure under that lavw, such as hunan resoutce
actions and pending policy  deliberations.
Tet, because attornesrclient privileged infor-
thation is not listed in the statute’s exemp-
tiotis, patties that request public records may
tiot agree to pay the often substardial costs to
teview atnd segregate, or redact, records to
omit that information In order to preserve
privileged communications — and the dis-
puted right to obtain reimbursement of the
costs to accomplish that - municipalities
thust insist on the right of reimbursement in
theit ititial 10-day responses to records re-
guests and then exetcize scrupulously their
prerogative to review and redact records to
excise all privileged communications.

“"The Cowrt labeled as
“iffusory” concerns
over smalf scale
alterations,
exfersions o

structural dranges fo
an otherwise
conrforming house on
a lot nopcoforming
as to minimum area."”
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A farmer-winery
must be issued a
permit directly from

the ABCC before
approaching the local
ficensing authorty.”

FARMER-WINERY POURING PERMITS

aty  specialty  wine

retailersfwholesalers
of “farmer-wineries” have
apprtoached
local  boards
with  requests
for a special
ized  pouring
permit, ie, a
license granted
locally to allow
for the on-
premise tasting
ot “pouring” of
witie. Thiz iz in addition to
the permission to sell wine,
which is granted separately
by the stale. As a resulf,
maty local boards, i te-
ceipt of such requests, have
asked for our guidance in
contiection with the process
to be followed relative to
theit consideration of such
requests, the applicable
heating  regquitements, the
establishunent of licetising
fees, and whether such
farmer-wineries are allowed
to opent to sell wine without
local approvwal and prior to
teceivitig a pouring license
ag long as these establish-
ments do not “poa’™ wine.

Y-:uu should he aware
that prior to approach-
g the “local licensing au-
thority,” which iz usually

the board of selectmen, any
famer-witiery seeking to not

ordy sell, but also “pow”
wine must apply for and he
izsued a “Farmer-Winery

Licensze™  ditectly
from the Alcoholic
Bewerage  Control

Commission  wnder
M.GL. e 138, §
128, which iz a re-
gquired  prerecquisite
to the local granting
of a licenise to sell
wine for consump-
tion on the premises.
Accordingly,  and  when
stattorily authorized, the
local board may entertain
the granting of such a spe-
cidlized “pouting  permit”
without  any  impact on
popdation-based gquotas,

he board has broad

discretion to determine
whether or not to issue a
pouring  license, i.e.,
whether the license would
serve a "public need in such
a tmantier as to protect the
cottunon good." In fact, the
coutt  recently defined
"need" as inclading an as-
sessment of public want and
the appropriateness of a
Luor license at a particular
location. Donovan w. City
of Woburn, 65 Mass, App.
Ct. 375, 381 (2005). Fox
examgple, the board could
justfiably hesitate to au-
thorze a license for a bar

across the street from a pub-
lic school. Consideration of
the mumber of existing dis-
pensaties in a locality iz also
a propet concern, as are the
wiews of the inhabitants of
the locality in which a li-
cenge is sought. Ballarin
Inc. . Ticensing Bd. of
Bostorn, 49 hlass. App. Ct
206, 511 (2000, In making
its discretionary determitia-
tiory, the board may take
itito account a wide range of
factors, such as traffic,
noize, size, the sort of op-
eration that carties the -
cense, and the reputation of
the applicant. Id.

In additiory, local boards
should be aware that
there are fio hearitg requite-
menites  specific to farmes-
winery pouting permits and
therefore the process is the
sathe az that required for the
granting of all Bection 12
licenses. The board may
determine the amount of the
license fee when otiginally
izsuing, and upon each an-
nual renewal of licenses
igsued under MG L. o, 135,
512,

inally, a Farmer-Winery

License issued directly
by the state allows that li-
cengee to gell wine ot win-
ety products, withost  ap-
proval by the board.

CONTINUING EDUCATION FOR

CONSTRUCTION SUPERVISORS (H. 4344)

he House and Benate enacted an Act Requiring the Contitniing Educa-

tion of Construction Supervisors,

Under this Act, a new F-member T
Continuitg Education A dwisory Couneil will be created to establish nales

atid requitements for those persons licensed as constraction supervisors.
This &ctwill also enable builders and contractors to stay current on building
code requirements and the latest and greatest construction methods and ma-

terials, as well as reducing constraction by ungualified builders.
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DREINKING WATER GRANTS

he Ilassacknisetts Department of Envitonmental Protection is now accepting applications
for drinking water supply protection grants for fiscal 2009, Dlunicipalities can receive
these grants in connection with the acquisition of land for the protection of drinkingaater sup-
ply and quality. These grants will defray up to 50 percent of the costs of such acouisitions and
up to $500,000.00 total Applications for grants must be submitted by September 5, 2008,

Grants will be awarded in November.

MASS DEPARTMENT OF PUBLIC SAFETY
PROMULGATES EXCAVATION AND TRENCH
SAFETY REGULATIONS TO BE ENFORCED

JANUARY 1, 2009

O nHovember 2, 2007, the Department of
Public Safety, in conjunction with the
Division of Ocecupational Jafety, promul-
gated regulations that establish reasonable
staidards to prevent unasthorized access to
unattended trenches in the Commotrarealth
anid protect public safety pursuant to M.GL.
c. 824, Chapter 22A iz sometimes referred
to as “Jackie’s Law™ and was passed by the
Legislature following the death of 4weat-old
Taclyen Mloore, who was buried alive when an
unattended trench that allegedly had not been
shored up collapsed on her in a private back-
watd.

hree major components of the regula-
tions, found at 220 CLE 14.00, are:

o The requitement that excavators obtain a
petmit prior to making any trench excava-
tion;

o FGtandards for secutinz an unattended
trenich; and

¢ The authority of the Department to fine
excavators for the failure to adhere to the
tegulations.

e The regulations are intetyded and written to
provide protections for those individuals not
actively working in or around a trench, bt
who ate othenarise exposed toit.

Other highlights of the regulations are:

e The requirement that municipalities estab-
lish a local permitting authority to act as the
permit-granting body for the city or town
where trenches are created on municipally or
privately-owned land.  Dunicipalities may
also choose to create a regionalized permit-
tirgg authority. The regulations also reguire
that state agencies designate a permitting
authority to act as the permit-granting body
for the state agency where trenches are cre-

ated on state-owned property or property the
agency othetwise has an interest it iehad-
ing, but not imited to an easement.

# The regulations allow the local permitting
authority to chatge areasonable fee to cower
the cost of reviewing and processing the per-
tiits.

# The requitement that unattended trenches
(o public ways and at work sites other than
a public way) be secwred by covers or barn-
ers, continuously moritored by an attendant,
ot backfilled to prevent unagthorized access
by the general public. (Distinguishing be-
tween the general public and the individuals
creating and working in the trench is impor-
tant becanse the Diwsion of Occupational
Safety and the Occupational Safety  and
Health Administration (C“O3HA™) alreadsy
admittster laws relative to worker safety)

# The regulations authorize the permitting
authority, the Department Public Safety, or
the Divisionn of Oceoupational Safety to im-
mediately shut down an unattended trench
whete a public safety threat is identified and
prohibit reopening the trench until repairs
atid cotrections are made and the site is rein-
spected.

& The regulations also anthorize the Depart-
ment to issue a fine not to exceed $3000.00
for each violation of the regulations, in addi-
tion to the revocation or suspension of a per-
mit after a hearing.

Y ou should be awrare that both these state
agencies have delayed the enforcement
of the regulations wrtil Janusary 1, 2009 to
provide murdeipalities and excavators with
the oppottunity to become familiar with the
regulations and take necessary steps to im-
plement the regquired provisions.

"The reguiations
require that
municipalities
establish a local
permitting authorfty

for permiting of
trenches on
municipatiy or
privatefy owned
land.”
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Dieutsch Whlliatns Brooks DeRensis & Holland, P.C. is5 a
Bostorn-based lawr firta providing a whide range of legal
serwices. Car clients mclude cibies, towms, school comm-
trittees, public agencies, corporations, closely held busi-
nesses, 1Sutanoe carriers, non-profit corporations and
irndivsdiials.

Deutsch %Williams is among the one hundred largest law
firr1s i1 Massachusetts® and enjoys a scale of operations
large eniough to serve oue clients' needs fully wrthout
sacrificitir vesponsiveness and personal attention. It is
out philosophy of prachice to keep sight of client goals
and respond wwith competent adwice, aggressive advocacy
and tirmely followsr through, Deutsch %Williams regards a
posibive, responsive relatonship wenth our chients as the
keey to our effechiveness as counsel.

Wihatewer a clisnt's needs, 3 Deutsch Williarns attorney is
available to listern, confer and take responsibility for
achiewing a tirnely, cost-efficient resolution of the tmatter.
%ife beliewe in bringming to each client-attorney relation-
ship a personal component that is result-orented.

a5 Rurwy o1 Mzscedfosers Loapes Heeih

The informaticon in thi=s news=letter iz provided for informa-
ticmal purposs = only and should not be con=idered lazal adirics.

FiIRM NEWS

Dewtsch Williams haz completed the mowe to its new
offices on the sixth floor of the Boston Design Center in
the up and coming Seaport Dhistrict, which iz also home
to the John Joseph Moakley TS Cowthouse, major
Boston law firms and the Boston Conwvention Center.
The Zeaport District will alse be the location of the
largest new development project in Boston history, £3.5
kallion  Seaport  Square, a  23-acre  muxed  use
development which will include 2,500 residential units,
1.4 mullion square feet of office and lab space, 1.25
million square feet of retail space and a 700-room hotel
Flease come wisit us the next time you are in the Boston
area
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