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“Applying basic principles
of siatatory constraction,
the fand Court adfirmed
that the Act, passed in
2004, Fully authorired the
Town Manager and Board

of Sefectmren to take
FHORS RECEssIY 1o
compromise the tgaton,
even i those acions
involved closing 2 fadhy
on conservaton land."”
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LAND COURT RULES ON TOwN
MANAGER?'’S AUTHORITY TO
CONTROL MUNICIPAL LITIGATION

Justice of the Land Court recerdly clari-

fied the right of a Town Manager to con-
trol the progeodtion, defense and settlement of
lawsuits involvitg a moandcipality, even over
the objection of another town board with an
iriterest in the outcome.

I 1 Baker v. Town of Foxborough Land Coast
Mlisc. Case Mo, 370204 (ECL), a group of
plaintiffs bronght an action against the Town of
Foxboroagh through both its Board of Jelect-
men and itz Congervation Cotturdssionn The
plaintiffs challenged the establishimert of an
off-leash “dog park™ on land adjacent to plain-
1iffs” residences that i controlled by the Con-
gervationn Cormanission.  The Land Coart en-
tered a preliminary injunction imposig certain
limitations ot the use of the

patk and schediiled the case

for trial. Prior to the trial

date, the Town, theough its

T ow Manager, negotiated a

gettlement of the action

Tnder the terms of the set-

tlement the Town agreed to

close the dogpatk.

he Conservation Com-

trisgiofy objected to the
gettlement and a group of
taxpayers sought to intervene in the Land Cowt
action to block the entry of a consent judsment
closinng the dogpatk seekitgz an order requiring
the T own defer to the position of the Conserva-
tion Comimizsior. The Towry, theough its Town
Manager, opposed the motion to idervene
based onn the Foxborough Town Manager &,
which gives the Town Manager authority to
prosecute, defend or comprotise litigation for
or against the Town “in accordance with the
guidance provided by the Board of Jelectmer”
as the Town Manager had done. The sderven-
ers challenged the settlement on the grownds
that the land 15 under the control of the Conser-

wrationn Cormission and, therefore, the case
could not be settled without the assent of that
hoard.

he Land Court subsequertly rejected the
intervenet’s motion, relying on the text of
the Town Manager Act and noted that, while
C ot ervation cotindgsions ate provided with an
extenisive gratt of asthority wnder MGL. o
40, § 22, the authority to control litigation o on-
cetnitys conservation land, if granted by that
statate, was removed to the Town Manager by
Foxborough's Town Manager Act,  Applying
bhasic principles of statutory cotstraction, the
Land Cout affirmed that the Act, passed in
2004, flly authorized the Town Manager and
Board of 3electmen to take actions necessaty to
cotpromise the litigation, even
iff thoge actions irvvolved closing
a facility on conservation land.
The decisionn also nioted that the
Aot contained cettain reserva-
tions of asthority to other Town
hoatds, bt none to the Conserva-

tion ot s siof.

ix? e feel that that the Land
Court  decisionn  clarifies

the division of suthority wnder

town manager acts throughos
the Commonwealth, Where one of the -
poses of much acts is to consolidate the author-
ity to retain counsel and manage litigation in a
gitigle office - or a single office in consultation
with a Board of Selectmen - the Land Court has
left no doubt that the acts mean what they say
By sguarely rejecting a challenge to that au-
thotity based wpon the plain meatdng of the
statates, the Lard Coart has provided a useful
precedent in guiding muanicipalities and other
couts in resolving futare conflicts between
towm boards.

I he matter is currertly on appeal.
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"Conseguently, we advise
municipalities to take
advantzge of this defay
and become familiar with

the Trench Requlations so
that 3 pernyting
procedure is in place by
March 1, 2009."

LOCAL ATTENTION TO ABANDONED AND
DILAPIDATED BUILDINGS

A s a ditect result of the
mottzage  foreclosure
crisis, mary cities and towns
actoss the nation have taken
action to limdt the imgpact of
this  situationn  won  their
neighhothoods. The key con-
cern for local govertunerts is
that propetties irrolved in
foreclosare proceedings  ate
ofter left wnattended, leaving
mutdcipalities responsible for
securing buildings and resi-
detices by taking on tasks
such as locking doors, boatd-
g up witdows, culting srass
and draining  abandoned
switnming pools.  Because
finanicial institidions are often
large, multi-state corpora-
tinha, it can he difficult, if not
trpossible for local officials
to fitd a tespotisible patty.

L ast May, Mayor Thomas
Mendtio signed irto law
at1 ordihatice seeking to stop
propetties mvolved i fore-
closure  proceedings  from
tuming into eyesores with the
potertial to adwersely affect
the economde stabiity of the
surrounding comanunity. The
ordinatice (AR Ordinatice
Eﬁi] ﬁjni el et et e

of Vacard, Foreclosing Fesi-
denial Properties™ requires
the registration of all owners
of mcadt andfor foreclosing
residential properties in the
City of Bostor, including the
owtiet’s identity, and whether
ot twt the properdy is vacard
at the time of registration. If
the property i3 vacant, the

R ecoguizing  that  aban-
dhotied andior dilapidated
buildings encourage blighted
and  wwerared  properties,
cauge the surroanding atea to
suffer from stagnant or de-
cliitiz real estate walues, atud
irvatiably create significard
mdcipal  maittenatce  atd
motrdtotitg costs, the Town of

otrdi- Randolph  recently
nanece tequested  owr  assis-
tequires tatice, as Town Cowun-
the des- F“IET sel, in drafting a bylaw
igniation aittied at tegulating the
of alocal - == secuttty  and  mainte-
individ- nance of such build-
pal ot ings. Similar to the
local Boston ordinance, the

propetty  matagemmert  coth-
patry respotizible for the seou-
tity and maittenance of the
propetty.  The ownet must
notify the City once the prop-
etby i1z sold or iz no longer
vavatt. Failure to register the
propetty and to ddertify a
cotitact person are each pun-
ishable by a fine wp to
$300.00. Failure to maintain
the property is puandshable by
a fine up to $300.00 for each
week the property 5 not
airtaited.

Randolph bylaw recquoires the
owter of an abandoned andf
ot dilapidated tuilding to
tegister with the T own within
45 days of the tilding be-
cotidtyy  abatdoned  andior
dilapidated, provide contact
information, ot face a fine if
this recuirement is riclated.
There 15 also an aunial fee
tequitemert, which is patt of
the tegistration process, and it
ihcreases ovet time as the
building remaite  abandoned
atidfor dilapidated.

TRENCH SAFETY LAW AND REGULATIONS NOW
TO BECOME EFFECTIVE BY MARCH 1, 2009

Last Meovrember 2007,

adopted “Jackie’s Law”™ (M.GL. c. BIA),

Legislature
chatized.

That enforcement date has now

which requires all murdeipalities to establish a
local authority to onplement a permitting syvs-
tem to regulate the digging of trenches on all
piivate property atud withdn all public ways. In
furtheratice of Tackie®s Law, the Iiassachusetta
Depattivent of Public Safety (DPE) adopted
teguldions (1e, the Trench Regulations found
at 320 CME. & 1400 setting forth extensive
tequiretherts that excavators must comply with
prior to engaging in trench work, Originally,
begirming on Jamary 1, 2009, all excaorators
had to cbtain a pernit prior to the creation of a
trenich ahd all muorndeipalities had to establish a

he DPE and the Division of

Deeupational Bafety now
expect to file an emergency
reguldion to extend the dead
lirne for mundcipalities to inplemernt the Trench
Regulations to March 1. 23009, Consequerdly,
we advise municipalities to take advantage of
this delay atud becowe familiar with the Trench
Reguldtions so that a permitting procedure is it
place by Dlarch 1, 2009,

See Volume 1, Tssue 1 of our Mundeipal
Law Wewsletter, SpringBunumer 200
editiors. for a more commrehensive analvais of
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SUPREME JUDICIAL COURT CLARIFIES USE
OF COMMUNITY PRESERVATION ACT FUNDS

he Gupreme Judicial Court has clarified

when Congnanity Preservation Act (CPA)
fands may be used for work on land for recrea-
tiotal use that was not aceuired or created with
CPA funds. In Seideman v. City of Wewton, 452
Nlags. 472 (2008), a group of ten taxpayers chal-
letized the use of CPA funds for various projects
at taro parks that had been used for recreational
putposes sitwe before enactment of the CPA
The wotl involved “reorgardzing exist-
ing park faecilities, groupig the play-
groand strochues together, tudding a
new teruds court ... and reconfimuring
atud telocatitys the baskethall coutts, itn-
proving curb appeal throagh landse aping
atud [the] addition of new fencing, creat-
g new paths, installing water fourdaits, co-
structing bleachers, installing additional ighting,
iterpretive signage and picnde tables, and pre-
serving the ball fields "

he case tarned on the interpretation of

ML.GL. e, 44B, § 2000020, which states that:

“[t]he comanumty preservation commuttes shall
thake recommendations to the legislative hody
for the acouisition, creation and preservation of
opetr space; for the acquisition, preservation,
rehabilitation and restoration of historic te-
soutces; for the aceisitior, creation and preser-
vation of land for recreational vse, for the acqu-
sitioty, creationy, preservation and sapport of com-
ity housing, aud for the rehabilitation or
testoration of open space, land for recreational
use and comtranity housing that is acquired of
created as provided in this section. With respect
to cotununity housing, the conunuanity preserva-
tion comanittes shall recommend, wherevet pos-
sible, the reuse of existing buildings or cotstiac-
tion of new buddings on previousty developed
sites”

he lower coutt held that CPA firds could

fuot be uzed for the wotk, The lower coust
ficted that the parks were neither acquired nor

created with CPA finds and thet such finds
coald be used only for the rehabilitation ot
testorationn of land for recreational wse that
was otiginally accuired or created with CPA
funds

he Supreme Judicial Court upheld the
lowrer cout, tejectityz the City of New-
ton’s arguamernt that CPA funds could be used
to create new recreational uses within existing
, patks that would make the areas
opery sl accessible to new groups
of users, itcludite disabled usets.
The Court stated that:
“[it is sigificard in this case that
the patks havwe been devoted to rec-
teational uses simice before the enactment of
the CPA. Contrary to the statory cotstiae-
tion proprozed by Wewtory, the sppropriation of
CP& funds pursuant tothe language of GL. o
4B, & S(bcd), is for the credion of land for
recreational vse, fot te creation of new rec-
teationial uses ot existing land alteady devoted
to that purpose. ... Land for recreational use
iz not beitg created whete a municipality
chooses simply to entance or redevelop that
which alreacdsy exists & such. Howewer, to the
extent that a municipality chiooses to corrrett
land that had been used for a purpose other
that recreational vse, ncluding blighted land,
ot land that, at some point in the past, ceased
to exist for recreatioral putposes, that action
by the murdcipality would constitute the crea-
tionn of land for recweational use, and CPA
funds could be appropriated for the necessary
costs of the project. Such stabtory constiac-
tion iz in keeping with an undetlying principle
of the CPA to preserve the character and natia-
tal resources of a roardcipality, partioalatly its
opery space, in the face of growing uhamiza-
tion atd development. See GL. o 44B, § 2
{defiring "[o]pen space” as including "lad for
tecredional wee).

MASSACHUSETTS PASSES

NATION'S FIRST

COMPREHENSIVE OCEAN MANAGEMENT LAW

On Mlay 28, 200%, at the Boston &cuarium, Govertor Deval Patrick sizhed the Oceans Act of
2008 that will require the state to develop a first-in-the-nation integraed ocean managemend
plat to matage, preserve and protect its state-controlled waters, balance nataral resource preserva-
Hon with traditicnal and new uses, and include renewable energy. Upon final

a adoption of this legislation, the ocean plan will be incogporaed into the exst-

jai, ity coastal zotie tanagemetit plan ad enforced through the state’s regulatosy

atd permitting processes, mcluding the Massaclisetts Envirornmerntal Policy
Aot (MARP AN amd Mharter Q1 the Mammaearraaltila svisnoarre tonl far nreatens

“The Jupreme fudidal
Court upheld the fower

COu M, refecting the City of
MNewitop's arquirent that
CPA funds could be used to

create new recreational
uses within exdsting parks
that workd make the areas
open amnd aocessible to
new groups o o5 ers,

induding disabled users.”
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"HWe have recently seen,
bowever, that a Section
12 ‘pouring Feense" may
not be required in every

case ander cerain
circumstances.”

SUPREME JUDICIAL COURT CLARIFIES USE
OF COMMUNITY PRESERVATION ACT FUNDS

It also constitubes a recogd-
tion that in marsy comewsd-
ties there sumply is  lttle
available open space, bt that
teal propetty no longer being
used for its original pugpose
cat be transformed to create a
fiewr putpose, such as rectea-
tional use ™

he Cowt also rejected

the City™s argument that
the work constituted
“preservation,”  stating  that
“[a]s to Wewton's conterdion
that itz proposed projects o
the parks constitte  the
‘preservation’” of land  for
tectedtional nse, we conclude
that the work for which Hew-
ton has sought CPA funds is

from oy, hatm or destiac-
tion” GL. e 44B, § 2.
Rather, Hewton has requested
the appropriation of CPA
funidk for extensive itnprove-
ments and upgrades to the
patks. Projects of this nabare
ate fot encompassed by the
statutory  definition  of
‘preservation.™

he Court also noted that

“Ia]e  agree with the
motion judge that the pro-
posed projects set forth in
Newton's application to the
cottttidty presetvation cot-
mittee fall tmore soquately
within  the definition of
‘rehabilitation,”  which  in-
cludes “the remodeling re-

{Cont’d from Page 3)

Tlands for recreational use” so
that they will be “functicnal
for their intended use, inclad-
ing but not limited to itn-
provetterts to cotmply with
the Americans with Disahili-
ties Act LIGL o 44B, § 2.
Howewer, the spropriation
of CP& funds for the patks'
‘rehabilitation’ is not permit-
ted under GL. o 448, § 3
(bE), whete, as here, it iz
utdispiated  that the patls
wetre fiot acquited ot created
with such finds in the first
instance”

‘x? e would be happy to
answetr &y guestions

you o may have conceming

proposed use of CPA fands.

not  designed for the

cotstraction and making of

‘Erntectianaf...realEmEEtﬂ emac-rdinﬁ reEairs’ to
REBUTTING THE PRESUMPTION THAT

DELIVERY OF ALCOHOL IS PRIMA FACIE

EVIDENCE OF A SALE

In Volume 1, Issue 1 of our Mandcipal Law
Mewrsletter, SptingButmer 2008 edition, we
stated that it had come to our attertion that
taty specialty wite refallerafwholesalers or
“farmet-wineties” have approached loca boatds
with requests for a specidlized pouing permdt,
1.e, alicense grarded locally to allow for the on-
pretise tasting or “pouving” of wine
pursuant to MGL. ¢ 138, § 12 This
poutityz license is i addition to the pee
tizziot to sell wine, which iz granted
sepatately by the state TWe have re
certly seery, howevet, that a Section 12
“pouritg Beense” may not be required in 1B
every case wuder certar circumstances,
Mote specifically, the presumption tha
delivery of alecholic heverages is “pritma facie
evidenice that such a delivery iz a sdle™ and
therefore tequires a Section 12 license, may, in
sotne lisrdted cases, be sufficiently rebutted.

GLoe 138, § 41, in part, states that
“[the delivery of alccholic beverages in
ot from a budding, booth, stand or other place,
except a private dwelling house, of it oo from a
private dwelling howse if any part thereof or its

shop of atwy kind, or other place of comnon
resott, such delivery in either case beitgz to a
persotn fiot a resident thereity shall be pritma
facie evidence that such delivery iz a sale”™
The caze law interpreting this section, howevet,
15 extremely lmdted and ety daed, and wn-
cleat as to under what ciroumstances the pre-
sumption of a sale may be sufficiently
rebutted.  For example, in Com. v
Bowe, 20 Mlass. 47 (1859, the Coutt
cotrcluded “[tlhat delivery of intodeat-
ihg ligquor it a shop was prima face
evidence of a sale, bt was not conclu-
W= cive, and might be rebutted or overcome
~ by other evidence in the case [emphasis
ieluded in original] ™ Id. at 42, In the
case of a farmer-winetry whete “winetasting”
is sought, retutting this presumption may be
attemmpted by such considerations as:
¢ Delivery to be made in small portions, ie.
tastitizs, onthe premises;
« TWithout sty direct of indivect paymert to the
applicart; and
¢ Gtrictly for the edification of visitors to the

Fomsann e vwrism mame
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REBUTTING THE PRESUMPTION THAT
DELIVERY OF ALCOHOL I8 PRIMA FACIE

EVIDENCE OF A SALE

{Cont’'d from Page 4)

In Light of such affirmations by the applicant, along with any other evidence the local board of
selectmen may recuire to assure it that the applicant will abide boy all itz conditions and require-
metits, the hoard may decide to grart “permrdssion” to pout wine in lew of a Section 12 permdt. Tt
should be nited, howerer, that such pertrdssion (adith conditions) is not a license pursaant to Chap-
ter 132 and therefore grarted outside the stabitory framework comtron to dl locally-granted Lot
licenises. In such cases, we have castioned that the enforecedbility of such a position by the local
board is very wicettain and, as such, will necessitate the inposition of marerous conditions atd
recuiternerts, i addition to those mestioned abowve. We have also castioned that the need for such
elahiorate and detailed conditions may set the stage for fature litigation and that such petmission has

the potertial to create anwndesirable local precedert.

ADOPTION OF GREEN COMMUNITIES ACT

O n Juby 2, 2002, the Legislatare adapted the
Creen Comunadties Act (2t 2008, ¢ 165,

This Act effectuates a reformation of various
state laws to establish a comprehensive, state-
wide prograt to eneourage the use of altemative
atud renewdble energy tesoutces and energy effi-
cietiey, to lowet energy costs, to foster the dewvel-
optueit of new techiologies, and to promote the
use of clesher energy sources and conservation
wralues.

‘ x ? e feel that the

Greenn  Communi-
ties Act, and the “Creen
Commanities Program™ in
patticular, should benefit
mardcipalities by provid-
g assistatice it rechcitg
efietgy cotmuption atd
costs, tedurcing pollution,
facilitatitz the developmerd of retnewsble and
alternative enetgy resoutces, atd creating local
jobs telated to the buidding of renewsble and
altermative energy facilities and the installation
of energy-efficiert equipment. The Green Com-
tardties Programm will also peovide teckoucal and
finaticial assistance in the form of grants and
loats for finacing some ot all the costs of
studyitg, designitz, constracting and  igple-
menting energy-efficiency activities, ncluding:
® efietgy consetvation measures and projects;
s proouremert of energy managemert services,
o installation of energy-management systems;

o adoption of idtiatives to rechace energy de-
mand,

s adopting energy-efficiency policies,

s siting and constraction of renewable and altesr-

wistiire  eherotr nrndecte  mnc mmnd cinalleonanen ed

s eatablishing a competitive-bidding proce-
dute for mudeipal parchasing of electricity
with bids o rates to temain wiform for a
ittt of 5 years.

Tn:u qualify as a green commanity, a mu-
ricipality must file an application with
the Division of Green Comtmandties, provide
for an “as-of right” siting of alternative and
renewable energy generating, developmernt ot
marnfacturing facilities, an “expedited” per-
tmitting procecure, cotumit to reducing mu-
ticipal energy consaption by 20% within 5
yvears, atd requite, for all new residerdial con-
struction excesding 3000 sf ih area and all
fiew cotmercial congrction, the use of en-
etgy-efficiency, watet-conservation and ofher
tenewable-energy,  alternative-energy  and
cotgervation technologes in constoaction,

S otte trote specific highlights of the Green
Communities Act inchide:

s the State Budding Code shall use the stan-
datrds set forth in the International Energy
Conservation Code to encourage energy effi-
CLEHLCY,

e all hicher edacation construction projects
shall incorporate the MA-CHPS  Green
Achools Cuidelines statdards;

o utility compades shall purchase all avail-
able energy-efficlency improvements when-
evet those improvements cost less than it costs
to generate powet, ultimately saving money
o1 electricity bills, atud

o utility companies shall offer tebates and
other itcenttres for customers to upgrade
lightitg, ait conditioning atd industrial ecuip-
menit to more efficient models and undts,
whenever those incentives cost less than gen-

" We feel that the freen
Communities det, and the
"Freen Communities
Programy’' in partiulsr,
should benefit municipalities
by providing assistance in
reduding energy
consumpticn and costs,
reducing peflution,
facilitating the development
of renewsble and alternstive
Energ p reseu rees, and
cresting local jobs related to

the building of renewabfa

and sMternative energy
focilities snd the installotion
of enérgy-efficient
equiprment.”
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Deutsch Willinns Erools DeFensis B
Holland, F.C. is 2 Boston-based Losr finm
providing a wide range of kegal services.
O clisnts inchide cities, towms, sthool
cononitiees, public agencies, corpoma-
tons, clesely held businesses, irsirarce
carviers, non-profit corporations and
Deutsch Villinms is anong the one Imn-
dred lawrest Loy fmms in Massaclmsetis™
and enjoys a scak of operations lage
enouzh to serwe our clients' reeds fully
wifout sarifieie responsiveness and
persomal attention It is our philos ophy of
practice to keep sight of client goals and
respond with conpetent adwice, aggpes-
sive advocacy and timeky follosr frongh
Deutsch WWillimns wgards 2 positive,
resp onsive mlatonship with ow clients as
the ey to our effectiveness as comsel
WVihates=r a client's needs, a Deutch
Villiams attormey is awvailable to lisen,
confer ad fake wesporsibility for achies-
ing a timely, costefficent msowton of
the matter. Wife beliewe in bringing to each
client-attorney relationship a  personal
comporient that is remalt-orernted

* g5 Fured 21 Mossadfosers Laapes THmal

The information in this news=lstter is provided for informa-
tiomal parpo=as cnly and should not be considered e gal advics.

FIRM NEWS

Paul DeBersis was nared in HNoverober 2002 as one of this wear's Hew Eng-
land's Super Lawwers along with three other members of the firtn. The list of
2002 Super Lawyers 1z asserbled by Law & Politics in corjunction with Boston
Magazine based on survesrs of more than 31,000 lawyers across the Mew England
tegion airned at selecting as Super Lawyers the top 5 percent of Hew Eng-
land attormeys in roore than &0 practice aveas and reflects both peer recognition
and professioral achievement verified through careful selection process to deter-
trate Mew Englands best.

LIr. DeRensid practice is concentrated in the area of municipal law, and he was
one of only twebve lawvers recognized as 2 Super Lawyrer in the muricipal law area in the six state
Mew England region. This is the fourth tirne that Ivir. DeFensis has been recognized as a munieipal
"Super Lawyer.”

Ir. DeRensis is a graduate of Harvard College and Harvard Lawr School, and is adeeitted to prac-
tice in Mew York and Mlassachusetts and in wanions federal comts including the United States Su-
prerne Cowrt. He serves as Town Coungel to a rrnber of hlassachusetts roaurdcipalities.

&1 Hew England Super Lawsers will be listed in Noveraber's issue of Boston Wagazine. If woun
hawee ary questions, please contact Karen Egan, Director of Hurnan Besources at Dentsch Williarns
Brocks DeFensis & Holland, P2, (617951 23000 or William White, Publisher at Law & Poli-
tics (206 282 9527

ook

MMA CONVENTION

The Ilassachnsetts Wunicipal Association willbe holding its annual corrention on Friday, Jarary
23rd (1larm-Sprod and Saturday Javwrsy 24th (10ar-3pra). Please feel free to stop by the Deutsch
Williatns booth, where representatives of our Iunicipal Departrnent will be on hand to answer all
wour guestions and provide yon with informatme brochares and interactmve displays showcasing the
firmn’s wide ravgze of legal services.
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